
 
 

 

      May 6, 2015 
 
 
Mr. Roy Wright, Deputy Associate Administrator  
Regulatory Affairs Division 
Office of Chief Counsel  
Federal Emergency Management Agency 
8Ne, 500 C Street SW 
Washington DC, 20472-3100 
 
RE:   Docket ID:  FEMA-2015-0006 

Revised Guidelines for Implementing Executive Order 11988,  
Floodplain Management 

 
Dear Mr. Wright: 
 

The Rural County Representatives of California (RCRC) represents thirty-four 
rural counties across California. Our Board of Directors is comprised of one elected 
Supervisor from each member county.  Our counties are tasked with a variety of 
permitting, maintenance, and decision-making responsibilities related to land use and 
development in rural California communities. As stewards of our state’s natural 
resources and community development, we appreciate the opportunity to comment on 
the Federal Emergency Management Agency’s (FEMA) Revised Guidelines for 
Implementing Executive Order 11988, Floodplain Management.   
 

President Obama issued Executive Order 13690 that revises the requirements of 
federal action in floodplains and establishes a new Federal Flood Risk Management 
Standard (FFRMS).  These new standards are in effect and expand management from 
the current base flood level to a higher vertical elevation and corresponding horizontal 
floodplain to address current and future flood risk.  In response to the EO, the Federal 
Emergency Management Agency (FEMA) issued proposed new guidelines for federal 
agencies to follow when implementing the EO and standard.   
 

Current regulations define the floodplain as the area subject to a one percent or 
greater chance of flooding in any given year--the 100-year floodplain.  FEMA identifies 
the floodplain on community maps where federal flood insurance is required and 
building restrictions are imposed by federal and local governments to minimize flood 
losses.  All levels of government rely on these maps to inform decisions about 
emergency response, land use, and construction in the floodplain.  Under EO 13690 



 

 

and the new FFRMS, federal agencies will have options for establishing the new 
FFRMS elevation and flood hazard area:  the Climate-informed Science Approach, the 
Freeboard Value Approach (2-3 feet above the 100-year floodplain), and the 500-year 
Elevation Approach.  
 

Federal actions must consider alternatives outside the floodplain.  When the 
floodplain cannot be avoided, the EO and the FFRMS now also requires federal 
agencies to use natural systems, ecosystem processes, and nature-based approaches 
when developing alternatives for consideration.  All new or rehabilitated construction 
(50% or more net increase in value of an existing structure) must be elevated to the new 
standard.   
 

After initial review of the EO, the FFRMS, and the proposed Guidelines, we had 
questions as to its applicability to proposed projects and facilities.  While not specifically 
addressed in the EO, the FFRMS, or the proposed Guidelines, at the listening sessions 
FEMA did indicate the following: 
 

 EO 13690 does not prohibit building in the floodplains. 

 EO 13690 does not apply to private investments in structures, facilities, or 
homes. 

 EO 13690 does not apply to federally-backed mortgages. 

 EO 13690 is not retroactive.  Existing facilities and those under development are 
“grandfathered”. 

 The FFRMS will not affect flood insurance premiums or the requirement for 
participation in the NFIP: 

o Community floodplain management requirements, 
o FEMAs flood mapping standards, 
o FEMAs levee accreditation regulation, or 
o Rating/pricing practices of the NFIP 

 
RCRC would suggest that these statements be included in the introduction to provide a 
clear understanding of actions it does not affect.   
 

While the above statements would add clarity and relieve us of many concerns, 
RCRC still has additional concerns relative to the EO, FFRMS, and the proposed 
Guidelines.  Primarily, the EO and FFRMS are final and were developed by a federal 
agency working group with limited, if any, input for state and local governments or 
stakeholders who share in flood protection and emergency response.  The opportunity 
for public comment is limited to the proposed implementation guidelines.  Non-federal 
project sponsors, including counties, are also charged with providing for public safety 
and services while ensuring the soundness of public investments, yet there is no 
consultation or appeal process provided in the guidelines to accommodate the 
investment of those non-federal sponsors.  There should be a specific requirement in 
the guidelines that federal agencies confer with local government about the floodplain 
and the management requirements associated with it during the early public review.  
We suggest that on page 29, line 1008 adding the following sentence: 



 

 

 
“This notice shall be sent to each local agency having jurisdiction within the 
floodplain”, 

 
and on page 63, line 2047 adding: 
 

“Notice shall be sent directly to each local agency having jurisdiction within the 
floodplain.” 

 
There should also be some sort of process for local governments to appeal 

determinations made by the federal agencies.  Currently, in step seven of the eight-step 
decision-making process, another public notice of the reasons for the finding is required 
if the federal agency finds that the only practical alternative is locating the floodplain.  
Then step eight provides that “after a reasonable period to allow the public response, 
the proposed action can be implemented.”  What is the purpose of the public response if 
there is no provision to alter or appeal the action?  RCRC suggests adding a step 7 D 
on page 64 that allows for an appeal process of the public agencies decision to FEMA.   
 

In addition to the above concerns, we would like to offer the following additional 
comments to the proposed guidelines:      
   

 No economic analysis of the costs and benefits of this EO and Standard have been 
conducted, despite the significant potential impacts of every federal action being 
made subject to the Standard.  The requirement that federal actions must first 
consider natural systems, ecosystem processes, and natural-based approaches can 
delay or significantly increase the cost of a federal action for these often land-
intensive alternatives.  For flood control projects, non-federal sponsors are 
responsible for all real estate costs, which can be substantially higher for natural-
based flood control solutions, i.e. wider floodplains and set-back levees.  This could 
dramatically increase the cost of flood protection for the state and other non-federal 
sponsors.  Projects could be subjected to significant delays as federal agencies 
debate whether natural floodplain management alternatives could be utilized rather 
than traditional engineered alternatives.  

 

 Existing practice sets a mapping process and flood risk standards that are readily 
understood by all levels of government and the public.  Under the EO, FFRMS, and 
proposed guidelines, different federal agencies can adopt different floodplains and 
management requirements that apply to a community, creating confusion about the 
land use and building ordinances the local community must adopt to comply with 
floodplain management requirements and the National Flood Insurance Program 
(NFIP). While providing flexibility to federal agencies can be beneficial, it can also 
create lengthy delays and legal challenges about the floodplain approach an agency 
selects.  Ideally there should be only one floodplain in any given community, upon 
which all federal agencies can base decisions affecting the floodplain.   

 



 

 

 Federal agencies could be charged with making floodplain-related evaluations for 
which they have limited expertise, rather than relying on the expertise of the 
agencies historically charged with flood protection and floodplain management.  In 
certain cases, those agencies may be overly aggressive in defining the floodplain 
and their mandate to pursue their respective agency missions.  Other levels of 
government and interested parties might have no recourse to challenge these 
decisions since the EO expressly does not allow for legal challenges to the Order, 
the foundation for the FFRMS.  Again, as mentioned prior, RCRC recommends 
adding an appeals process.   

 

 The Guidelines state (page 17, line 564) that it is the intent “to assure that the 
National Flood Insurance Program (NFIP) is not undermined by the actions of the 
Federal agencies.”  Existing practice allows for building restrictions to be lifted once 
an area has adequate flood protection, at least 100-year flood protection.  However, 
the FFRMS and the proposed guidelines do not preserve that practice.  Restrictions 
or conditions on federal actions could be imposed in areas protected by levees, 
dams, and other flood control measures.  Therefore, federal funds, permits, licenses, 
loans, loan guarantees, and mortgage purchases could be prohibited or restricted 
within flood protected areas.  Continuous restrictions on federal actions in protected 
areas remove a significant incentive for raising the revenues necessary to build flood 
protection projects.  The impact of the proposed implementing guidelines could be 
significant if federal agencies consider protected areas as floodplain where federal 
actions are restricted.      
 

 The proposed implementing guidelines are very vague about “critical 
actions.”  FEMA’s examples of critical actions are clearly meant for the protection of 
human safety, health, and welfare, with an emphasis on vulnerable populations.  
However, “federal agencies continue to be responsible for determining whether and 
action is critical.”  Other federal agencies (US Fish and Wildlife Service, US 
Environmental Protection Agency, US Bureau of Land Management) could adopt an 
interpretation of what a “critical action” is based upon their mission and restrict 
agency actions on that basis.  RCRC believes the critical action definition should be 
expanded to restrict it to projects that could endanger human safety, health, and 
welfare, and specifically vulnerable populations.   

 
RCRC respectfully requests the proposed guidelines are amended to address our 

concerns.  Thank you for considering our comments, and we encourage you to contact 
us if you have any questions. 
 
      Sincerely,  

       
      Mary Pitto 
      Regulatory Affairs Advocate 
cc:   RCRC Board of Directors   


